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The  following  Letters  to  the  people  of  Pennsylvania,  are  published  to 
prove, 

1st.  That  by  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  Dartmouth  College  case,  Public  Corporations  are  subject  to  Legis¬ 
lative  control. 

2d.  That  the  Bank  of  the  United  States  is  a  Public  Corporation. 

Sd.  That  the  decisions  in  England  upon  the  subject  of  Corporations, 
are  not  applicable  here,  because  of  the  difference  between  the  govern¬ 
ment  of  England  and  the  government  of  Pennsylvania. 

4th.  That  the  Bank  of  the  United  States  by  its  charter  is  vestecl 
with  great  political  power. 

5th.  That  the  Legislature  of  Pennsylvania  has  no  power  under  the 
Constitution,  to  vest  for  any  period  of  time,  limited  or  unlimited,  any 
portion  of  the  political  power  of  the  government  in  any  individual  or  in¬ 
dividuals  or  institution,  so  as  to  remove  it  from  the  control  of  the  Repre¬ 
sentatives  of  the  people,  and  consequently  that  the  right  of  the  Legisla¬ 
ture  to  repeal  the  charter  of  the  Bank  of  the  United  States  is  a  perfect 
right. 


TO  THE  PEOPLE  OF  PENNSYLVANIA. 


LETTER  I. 

THE  CASE  OF  DARTMOUTH  COLLEGE, 

Being  an  abstract  of  the  decision  of  the  Supreme  Court  of  the 
United  States  in  that  celebrated  case. 

That  the  legislature  of  a  free  State  is  competent  to  repeal  at  one 
session  any  law  which  the  same  legislature  at  a  prior  session  was 
competent  to  pass,  is  a  general  truth.  The  exceptions  to  this  gene¬ 
ral  position,  according  to  republican  principles,  are  few;  but  accord¬ 
ing  to  anti-republican  principles,  they  are  many.  That  a  legislature 
may  pass  acts  in  the  nature  of  contracts  is  admitted.  This  right  de¬ 
pends  upon  the  thing  which  is  the  subject  matter  of  the  contract,  and 
must,  if  we  wish  to  preserve  our  republican  institutions,  be  strictly 
limited  to  its  legitimate  objects.  The  general  doctrine  that  corporate 
charters  are  grants,  and  that  grants  are  contracts,  cannot  be  admitted 
without  admitting  that  the  legislature  has  at  one  session  a  right  over 
the  legislature  of  another  session,  equal  to  that  claimed  by  the 
British  Parliament  over  these  colonies,  of  binding  them  in  all  cases 
whatsoever.  As  this  doctrine  is  in  a  good  measure  predicated 
on  the  decision  of  the  Supreme  Court  of  the  United  States,  made 
in  1819,  of  Dartmouth  College  against  Woodward,  reported  in  4th 
Wheaton  5 IS,  the  following  abstract  of  the  decision  is  presented  to 
the  public  to  show  that  the  conclusions  drawn  from  it  by  the  sticklers 
for  vested  rights  in  corporations  are  not  warranted  either  by  the  words 
or  spirit  of  the  decision.  The  opinion  of  the  court  was  delivered 
by  Chief  Justice  Marshall,  and  the  facts  and  circumstances  are  fully 
detailed  by  the  judge. 

About  the  year  1754,  the  Rev.  Eleazer  Wrheelock  established,  at 
his  6wn  expense,  and  on  his  own  estate,  a  charity  school  for  the  in¬ 
struction  of  Indians  in  the  Christian  religion.  The  success  of  this 
institution  inspired  him  with  the  design  of  soliciting  contributions 
in  England  for  carrying  on  and  extending  his  undertaking.  In  this 
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pious  work  he  employed  the  Rev.  Nathaniel  Whitaker,  who,  by 
virtue  of  a  power  of  attorney  from  Dr.  Wheelock,  appointed  the 
Earl  of  Dartmouth  and  others  trustees  of  the  money  which  had  been 
and  should  be  contributed  ;  which  appointment  Dr.  Wheelock  con¬ 
firmed  by  a  deed  of  trust  authorizing  the  trustees  to  fix  on  a  site  for 
the  college.  They  determined  to  establish  the  school  on  Connecti¬ 
cut  river,  in  the  western  part  of  New  Hampshire,  that  situation 
being  supposed  favorable  for  carrying  on  the  original  design  among, 
the  Indians,  and  also  for  promoting  learning  among  the  English y 
and  the  proprietors  in  the  neighborhood  having  made  large  offers  of 
land,  on  condition  that  the  college  should  there  be  placed.  Dr. 
Wheelock  then  applied  to  the  crown  for  an  act  of  incorporation,  and 
represented  the  expediency  of  appointing  those  whom  he  had,  by 
his  last  will,  named  as  trustees  in  America  to  be  members  of  the  pro¬ 
posed  corporation.  “  In  consideration  of  the  premises  for  the  edu¬ 
cation  and  instruction  of  the  youth  of  the  Indian  tribes,”  &c.  “and 
also  of  English  youths  and  any  others,”  the  charter  was  granted, 
and  the  trustees  of  Dartmouth  College  were,  bj^that  name,  created 
a  body  corporate  with  power,  for  the  use  of  the  said  college,  to 
acquire  real  and  personal  property,  and  to  pay  the  president,  tutors, 
and  other  officers  of  the  college,  such  salaries  a  si.  hey  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  the  founder 
of  said  college,  president  thereof,  with  power,  by  his  last  will, 
to  appoint  a  successor,  who  is  to  continue  in  office  until  disapproved 
by  the  trustees.  In  case  of  vacancy  the  trustees  may  appoint  a  pre¬ 
sident,  and  in  case  ot  the  ceasing  of  a  president,  the  senior  profes¬ 
sor  or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office  until 
an  appointment  shall  be  made.  The  trustees  have  power  to  appoint 
and  displace  professors,  tutors,  and  other  officers,  and  to  supply  any 
vacancies  which  may  be  created  in  their  own  body  by  death,  resig¬ 
nation,  removal,  or  disability  ;  and,  also,  to  make  orders,  ordinances, 
and  laws  for  the  government  of  the  college,  the  same  not  being  re 
pugnant  to  the  laws  of  Great  Britain  or  of  New  Hampshire,  and  not 
excluding  any  person  on  account  of  his  speculative  sentiments  in 
religion,  or  his  being  of  a  religious  profession  different  Irom  that  of 
the  trustees. 

This  charter  was  accepted,  and  the  property,  both  real  and  per¬ 
sonal,  which  had  been  contributed  for  the  benefit  of  the  college,  was 
conveyed  to  and  vested  in  the  corporate  body. 
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From  this  review  of  the  most  essential  parts  of  the  charter, 
Chief  Justice  Marshall  comes  to  the  conclusion  that  as  the  funds  of 
the  college  consisted  entirely  of  private  donations,  were  bestowed  for 
the  propagation  of  the  Christian  religion  among  the  Indians,  and  for 
the  promotion  of  piety  and  learning  generally,  Dartmouth  College 
is  an  eleemosynary,  and  so  far  as  respects  its  funds,  is  a  private  cor¬ 
poration. 

Having  established  this  point,  to  wit:  that  so  far  as  respects  the 
funds  of  Dartmouth  College  it  is  a  private  eleemosynary  corpora¬ 
tion,  the  judge  proceeds  to  examine  the  next  question,  viz  : 

2d.  Do  its  objects  stamp  upon  it  a  different  character  from  a  pri¬ 
vate  eleemosynary  corporation? 

Are  the  trustees  and  professors  public  officers  invested  with  any 
portion  of  political  power,  partaking  in  any  degree  in  the  adminis¬ 
tration  of  civil  government  and  performing  duties  which  flow  from 
the  sovereign  authority? 

To  prove  that  the  objects  of  the  incorporation  of  Dartmouth  Col¬ 
lege  do  not  stamp  upon  it  a  character  differed  from  that  of  a  private 
eleemosynary  corporation,  the  judge  says: 

That  education  is  an  object  of  national  concern,  and  a  proper  sub¬ 
ject  of  legislatiorftall  admit.  That  there  may  be  an  institution 
founded  by  government  and  placed  entirely  under  its  immediate  con¬ 
trol,  the  officers  of  which  would  be  public  officers,  amenable  exclu¬ 
sively  to  government,  none  will  deny.  But  is  Dartmouth  College 
such  an  institution  ?  Is  education  altogether  in  the  hands  of  the 
government  ?  Does  every  teacher  of  youth  become  a  public  officer, 
and  do  donations  for  the  purposes  of  education  necessarily  become 
public  property  ?  So  far  that  the  will  of  the  legislature,  not  the  will 
of  the  donor,  becomes  the  law7  of  the  donation  ?  these  questions  are 
of  serious  moment  to  society,  and  deserve  to  be  well  considered. 

Dr,  Wheeloek,  as  the  keeper  of  his  charity  school  for  instructing 
the  Indians  in  the  art  of  reading,  and  in  our  holy  religion,  sustaining 
.  them  at  his  own  expense,  and  on  the  voluntary  contributions  of  the 
charitable,  could  scarcely  be  considered  as  a  public  officer,  exercis¬ 
ing  any  portion  of  those  duties  which  belong  to  government,  nor 
could  the  legislature  have  supposed  that  his  private  funds,  or  those 
given  by  others,  were  subject  to  legislative  management  because 
they  were  applied  to  the  purposes  of  education.  Yf  hen,  afterwards, 
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his  school  was  enlarged,  and  the  liberal  contributions  made  in  Eng¬ 
land  and  in  America  enabled  him  to  extend  his  views  to  the  educa¬ 
tion  of  the  youth  of  his  own  country,  no  change  was  wrought  in  his 
own  character,  or  in  the  nature  of  his  duties.  Had  he  employed 
assistant  tutors  with  the  funds  contributed  by  others,  or  had  the 
trustees  in  England  established  a  school  with  Dr.  Wheelock  at  its 
head,  and  paid  salaries  to  him  and  his  assistants,  they  would  still 
have  been  private  tutors,  and  the  fact  that  they  were  employed  in 
the  education  of  youth  could  not  have  converted  them  into  public 
officers  concerned  in  the  administration  of  public  duties,  or  have 
given  the  legislature  a  right  to  interfere  in  the  management  of  the 
fund. 

The  trustees  in  whose  care  that  fund  was  placed  by  the  con¬ 
tributors  would  have  been  permitted  to  execute  their  trust  uncon¬ 
trolled  by  legislative  authority. 

Whence  then  (the  Judge  proceeds)  can  be  derived  the  idea  that 
Dartmouth  College  has  become  a  public  institution,  and  its  trustees 
public  officers^ — exercising  powers  conferred  by  the  public  for  public 
objects  ?  Not  from  the  source  whence  its  funds  were  drawn,  for  its 
foundation  is  purely  private  and  eleemosynary. 

Not  from  the  application  of  those  funds  ;  for  money  may  be 
given  for  education,  and  the  persons  receiving  it  do  not,  by  being 
employed  in  the  education  of  youth  become  members  of  civil  go¬ 
vernment. 

Having  thus  proved  that  the  funds  and  the  object  of  the  institu¬ 
tion  are  private,  the  learned  judge  proceeds  to  inqure 

3d.  Whether  Dartmouth  College  is  a  public  institution  from  the 
act  of  incorporation  ?  He  says, 

A  Corporation  is  an  artificial  being,  insensible,  entangible,  and 
existing  only  in  contemplation  of  law.  Being  the  mere  creature  of 
law,  it  possesses  only  those  properties  which  the  charter  of  its  crea¬ 
tion  confers  upon  it,  either  expressly  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created.  Among  the  most  important 
are  individuality,  and  if  the  expression  may  be  allowed,  immortali¬ 
ty,  properties  by  which  a  perpetual  succession  of  many  persons  are 
considered  as  the  same,  and  may  act  as  a  single  individual.  They 
enable  a  Corporation  to  manage  its  own  affairs,  and  to  hold  proper- 
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ty  without  the  perplexing  intricacies,  the  hazardous  and  endless  ne= 
cessity  of  perpetual  conveyances  for  the  purpose  of  transmitting  it 
from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men  in  succession,  with  these  qualities  and  capacities,  that  Corpo¬ 
rations  were  invented  and  are  in  use.  By  these  means  a  perpetual 
succession  of  individuals  are  capable  of  acting  for  the  promotion  of 
the  particular  object,  like  an  immortal  being,  But  this  being  does 
not  share  in  the  civil  government  of  the  country,  unless  that  be  the 
purpose  for  which  it  was  created.  Its  immortality  no  more  confers 
on  it  political  power  or  political  character,  than  immortality  would 
confer  such  power  or  character  on  a  natural  person.  It  is  no  more 
a  State  instrument,  than  a  natural  person  exercising  the  same  pow¬ 
ers  would  be.  If,  then,  a  natural  person,  employed  by  individuals 
in  the  education  of  youth,  or  for  the  government  of  a  seminary  in 
which  youth  is  educated,  would  not  become  a  public  officer,  or  be 
considered  as  a  member  of  the  civil  government,  how  is  it,  that  this 
artificial  being,  created  by  law,  for  the  purpose  of  being  employed 
by  the  same  individuals,  for  the  same  purposes,  should  become  a  part 
of  the  civil  government  of  the  country.  Is  it  because  its  existence, 
its  capacity,  its  powers  are  given  by  law  ?  Because  the  government 
has  given  it  the  power  to  take  and  to  hold  property  in  a  particular 
form  and  for  particular  purposes,  has  the  government  a  consequent 
right  substantially  to  change  that  form,  or  to  vary  the  purposes  to 
which  that  property  is  to  be  applied  ?  This  principle  has  never 
been  asserted  or  recognized,  and  is  supported  by  no  authority.  Can 
it  derive  aid  from  reason  ? 

The  objects  for  which  a  Corporation  is  created  are  universally 
such  as  the  government  wishes  to  promote.  They  are  deemed  bene¬ 
ficial  to  the  country,  and  this  benefit  constitutes  the  consideration, 
and  in  most  cases,  the  sole  consideration  of  the  grant.  In  most 
eleemosynary  institutions,  the  object  would  be  difficult,  perhaps  un¬ 
attainable  without  the  aid  of  a  charter  of  incorporation.  Charitable 
or  public  spirited  individuals  desirous  of  making  permanent  appro¬ 
priations  for  charitable  or  other  useful  purposes,  find  it  impossible  to 
effect  their  design  securely  and  certainly,  without  an  incorporating 
act.  They  apply  to  the  government,  state  their  beneficent  object, 
and  offer  to  advance  the  money  necessary  for  its  accomplishment, 
provided  the  government  will  confer  on  the  instrument  which  is  to 
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execute  their  designs,  the  capacity  to  execute  them.  The  proposi¬ 
tion  is  considered  and  approved.  The  benefit  to  the  public  is  con¬ 
sidered  as  an  ample  compensation  for  the  faculty  it  confers,  and  the 
Corporation  is  created.  If  the  advantage  to  the  public  constitutes  a 
full  compensation  for  the  faculty  it  gives,  there  can  be  no  reason  for 
exacting  a  further  compensation  by  claiming  a  right  to  exercise  over 
this  artificial  being  a  power  which  changes  its  nature,  and  touches 
the  fund  for  the  security  and  application  of  which  it  was  created. 
There  can  be  no  reason  for  implying  in  a  charter  given  for  a  valua¬ 
ble  consideration,  a  power  which  is  not  only  not  expressed,  but  is 
in  direct  contradiction  to  its  express  stipulations. 

From  the  fact,  then ,  that  a  charter  of  incorporation  has  been 
granted ,  nothing  can  be  inferred  which  changes  the  character  of 
the  institution ,  or  transfers  to  the  government  any  new  power 
over  it .  The  character  of  civil  institutions  does  not  grow  out  of 
these  incorporations ,  but  out  of  the  manner  in  which  they  are 
founded ,  and  the  objects  for  which  they  are  created.  The  right 
to  change  them  is  not  founded  on  their  being  incorporated ,  but  on 
their  being  THE  INSTRUMENTS  OF  GOVERNMENT,  CRE¬ 
ATED  FOR  ITS  PURPOSES.  The  same  institutions  created 
for  the  same  objects,  though  not  incorporated,  ivould  be  public  in¬ 
stitutions ,  and  of  course  be  controllable  by  the  Legislature.  The 
incorporating  act  neither  gives  or  prevents  this  control.  Neither  in 
reason,  can  the  incorporating  act  change  the  character  of  a  private 
eleemosynary  institution. 

Having  thus  proved  that  the  funds  and  the  object  of  the  College 
were  private,  and  that  this  essential  character  of  the  institution  could 
not  be,  and  was  not  changed  by  the  act  of  incorporation,  the  judge 
proceeds  thus, — “This  (the  charter  to  the  College)  is  plainly  a  con¬ 
tract  to  which  the  donors,  the  trustees  and  the  State,  were  the  origi¬ 
nal  parties.  It  is  a  contract  made  on  a  valuable  consideration.  It  is 
a  contract  for  the  security  and  disposition  ot  property.  It  is  a  con¬ 
tract  on  the  faith  of  which  real  and  personal  property  has  been  con¬ 
veyed  to  the  corporation.  It  is  then  a  contract  within  the  letter  of 
the  constitution  and  within  its  spirit  also. 

Having  established  these  points,  the  judge  proceeds  to  show  that 
the  acts  of  the  Legislature  of  New  Hampshire  of  the  27th  June, 
and  26th  December,  1816,  impaired  the  obligation  of  the  charter. 
He  says  : 
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From  this  review  of  the  charter  which  has  been  taken,  it  ap¬ 
pears  that  the  whole  power  of  governing  the  College,  of  appointing 
and  removing  tutors,  of  fixing  their  salaries,  of  directing  the  course 
of  study  to  be  pursued  by  the  students,  and  of  filling  up  vacancies 
created  in  their  own  body,  was  vested  in  the  trustees.  On  the  part 
of  the  Crown  it  was  expressly  stipulated,  that  this  Corporation,  thus 
constituted,  should  continue  forever  ;  and  that  the  number  of  trus¬ 
tees  should  forever  consist  of  twelve,  and  no  more.  By  this  con¬ 
tract  the  Crown  was  bound,  and  could  have  made  no  violent  altera¬ 
tions  in  its  essential  terms  without  impairing  its  obligations. 

By  the  Revolution,  the  duties  as  well  as  the  powers  of  govern¬ 
ment  devolved  on  the  people  of  New  Hampshire.  The  obligations 
then,  which  were  created  by  the  charter  to  Dartmouth  College,  was  the 
same  in  the  new,  that  they  had  been  in  the  old  government.  The 
power  of  the  government  was  also  the  same.  But  the  Constitution 
of  the  United  States  has  imposed  this  limitation  that  the  legislature 
of  a  State  shall  pass  no  act  “  impairing  the  obligation  of  contracts.” 

The  act  “  to  amend  the  charter  and  enlarge  and  improve  the 
Corporation  of  Dartmouth  College,”  increases  the  number  of  trustees 
to  twenty-one,  gives  the  appointment  of  the  additional  members  to 
the  executive  of  the  State,  and  creates  a  board  of  overseers,  to  con¬ 
sist  of  twenty-five  persons,  of  whom  twenty-one  are  also  appointed 
by  the  executive  of  New  Hampshire,  who  have  power  to  inspect 
and  control  the  most  important  acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of  trustees 
and  overseers,  no  essential  difference  is  perceived.  The  whole 
power  of  governing  the  College  is  transferred  from  trustees  appointed 
according  to  the  will  of  the  founder,  expressed  in  the  charter,  to  the 
executive  of  New  Hampshire.  The  management  and  application  of 
the  funds  of  this  eleemosynary  institution,  which  is  placed  by  the 
donors  in  the  hands  of  trustees  named  in  the  charter,  and  empow¬ 
ered  to  perpetuate  themselves,  are  placed  by  this  act  under  the  con¬ 
trol  of  the  government  of  the  State.  The  will  of  the  State  is  substi¬ 
tuted  for  the  will  of  the  donors,  in  every  essential  operation  of  the 
College. 

It  results  from  this  opinion,  that  the  said  acts  of  the  legislature 
of  New  Hampshire  are  repugnant  to  the  Constitution  of  the  United 
States.  2 
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From  an  impartial  review  of  the  decision  of  the  Supreme  Court  in 
the  case  of  Dartmouth  College,  it  is  clear  that  it  embraces  only  pri¬ 
vate  eleemosynary  Corporations,  and  excludes  in  positive  and  direct 
terms,  all  civil  or  public  Corporations.  A  reference  to  the  points 
decided  by  the  Court  abundantly  prove  this  position.  They  tre, 

1st.  That  Dartmouth  College  is  an  eleemosynary  Corporation. 

2d.  That  it  is  a  private  Corporation  as  respects  its  funds. 

3d.  That  it  is  a  private  Corporation  as  respects  its  objects,  or  the 
purposes  for  which  it  was  established. 

4th.  That  it  is  a  private  Corporation  from  the  terms  of  its  char* 
ter. 

5th.  That  the  charter  to  Dartmouth  College  is  a  contract  within 
the  letter  and  the  spirit  of  the  Constitution  of  the  United  States. 

Cth.  That  by  the  acts  of  the  legislature  of  New  Hampshire,  this 
contract  is  violated,  and  therefore  these  acts  are  repugnant  to  the 
Constitution  of  the  United  States. 

Let  it  be  remembered  that  the  opinion  of  the  Supreme  Court  in 
this  case  was  delivered  by  Judge  Marshall,  and  that  the  opinions  of 
Judges  Washington  and  Story  are  not  the  opinions  of  the  Court,  but 
of  these  individual  Judges. 

Nothing  can  be  more  fallacious  than  the  assumption  that  in  con¬ 
sequence  of  this  decision,  all  charters  are  contracts,  and  consequently 
within  the  provision  of  the  Constitution  of  the  United  States,  that 
the  legislature  of  a  State  shall  pass  no  act  “  impairing  the  obligation 
of  contracts.”  The  assumption  is  contradicted  by  the  whole  tenor 
of  the  decision.  Great  pains  are  taken  by  the  Court  to  prove  that 
the  institution  is  a  private  eleemosynary  institution,*  for  the  evident 
purpose  of  bringing  it  into  the  provision  of  the  Constitution  of  the 
United  States,  and  the  conclusion  is  irresistible,  that  a  Corporation 
not  private,  as  that  of  Dartmouth  College,  is  not  within  the  provision. 
This  decision  of  the  Supreme  Court  furnishes  ample  means  for  try¬ 
ing  whether  a  Corporation  be  a  public  or  private  institution.  Wheth¬ 
er  it  contains  grants  of  political  power  or  not. 

A  PENNSYLVANIAN. 

*  Judge  Marshall,  in  page  647  says,  “  These  eleemosynary  institutions  do  not  fill 
the  place  which  would  otherwise  be  occupied  by  government,  but  that  which  would 
otherwise  remain  vacant. 
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TO  THE  PEOPLE  OF  PENNSYLVANIA. 


LETTER  II. 

Of  the  seveml  kinds  of  Corporations . 

A  Corporation  as  defined  by  Judge  Marshall  in  the  preceding 
opinion  of  the  Supreme  Court,  is  “  an  artificial  being,  invisible,  en- 
tangible,  and  existing  only  in  contemplation  of  law.  Being  the 
mere  creature  of  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inciden¬ 
tal  to  its  very  existence.” 

These  Corporations  are  divided  by  Judge  Blackstone  into 

1st.  Corporations  aggregate,  consisting  of  many  persons  united 
together  into  one  society,  as  the  Mayor  and  commonalty  of  the  city. 

't  2d.  Corporations  sole,  consisting  of  one  person  only  and  his  suc¬ 
cessors,  such  as  a  Bishop,  &c. 

Another  division  of  Corporations,  either  sole  or  aggregate,  is  into 
ecclesiastical  or  lay. 

1st.  Ecclesiastical  Corporations  are  where  the  members  are  en¬ 
tirely  spiritual  persons,  such  as  Bishops,  Parsons,  &c. 

2d.  Lay  Corporations. 

Lay  Corporations  are  of  two  sorts. 

1st.  Civil,  or  such  as  are  erected  for  a  variety  of  temporal  purpo¬ 
ses.  The  King  of  England,  for  instance,  is  made  a  Corporation  to 
prevent,  in  general,  the  possibility  of  a  vacancy  of  the  Throne,  and 
to  preserve  the  possessions  of  the  Crown  entire.  Other  lay  Corpo- 
jations  are  erected  for  the  good  government  of  a  town,  or  particular 
district,  as  a  Mayor  and  commonalty  and  the  like.  Some  for  the 
advancement  and  regulation  of  manufactories  and  commerce,  as  the 
trading  companies  of  London  and  other  towns,  &c. 

2d.  The  eleemosynary  sort  are  such  as  are  constituted  for  the 
perpetual  distribution  of  the  free  alms,  or  bounty  of  the  founder  of 
them,  to  such  persons  as  he  has  directed  ;  of  this  kind  are  all  hospi¬ 
tals  for  the  maintenance  of  the  poor,  sick  and  impotent,  and  all  col¬ 
leges  for  the  promotion  of  piety  and  learning. 

These  seem  to  be  the  only  kinds  of  Corporations  known  to  the 
law  of  England,  at  the  time  Blackstone  wrote  his  commentaries,  and 
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these,  and  these  only,  are  recognized  in  the  opinion  of  Judge  Wash¬ 
ington  in  the  Dartmouth  College  case,  he  says,  “  We  are  informed 
by  the  case  of  Philips  vs.  Burg,  1.  Ld.  Raymond  5,  which  contains 
all  the  doctrine  of  Corporations  connected  with  this  point,  that  there 
are  two  kinds  of  Corporations  aggregate,  viz  : 

1st.  Such  as  are  for  public  government. 

2d.  Such  as  are  for  private  charity. 

The  first  are  those  for  the  government  of  a  town,  city,  or  the 
like  ;  and  being  for  public  advantage,  and  to  be  governed  according 
to  the  law  of  the  land  he  adds,  u  It  would  seem  reasonable  that 
such  Corporation  may  be  controlled ,  and  its  Constitution  altered 
by  the  government ,  in  such  manner  as  the  public  interest  may  re¬ 
quire.” 

But  the  case  of  a  private  Corporation  is  entirely  different  That 
is  the  creature  of  private  benefaction,  for  a  charity  or  private  pur¬ 
pose.  It  is  endowed  and  founded  by  private  persons,  and  subject  to 
their  control,  laws  and  visitation,  and  not  to  the  general  control  of 
the  government ;  and  all  these  powers,  rights  and  privileges,  flow 
from  the  property  of  the  founder  in  the  funds  assigned  for  the  sup¬ 
port  of  the  charity. 

Admitting  that  private  Corporations  are  not  subject  to  the  general 
control  of  the  government :  this  control  can  only  be  excluded  by 
proving  incontestibly  that  the  institution  is  purely  private.  The 
sovereign  power  of  the  people,  and  no  portion  of  it,  can  be  impaired 
or  limited,  by  writing  it  in  a  grant  with  private  rights.  An  institu¬ 
tion  is  either  public  or  private  :  it  cannot  be  partly  public  and  partly 
private,  for  the  purpose  of  excluding  legislative  control.  If  any 
part  of  the  objects  of  an  institution  be  public,  the  institution  is  pub¬ 
lic,  and  the  right  of  the  public  to  control  it  cannot  be  questioned, 
because  the  public  rights  are  paramount.  For  instance — the  power 
to  regulate  and  control  the  currency  is  a  prerogative  of  the  govern¬ 
ment,  it  is  one  of  the  political  powers  of  the  people.  Any  portion 
of  this  power  delegated  to  an  institution,  retains  its  distinct  and 
essential  character,  and  is  as  effectual  I37  subject  to  the  control  of  the 
government  as  if  it  had  not  been  delegated — it  is  a  power  which, 
in  the  nature  of  our  government,  cannot  be  removed  from  the  con¬ 
trol  of  the  public  :  it  can  only  be  given  subject  to  this  control. 

A  PENNSYLVANIAN. 
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TO  THE  PEOPLE  OF  PENNSYLVANIA. 


LETTER  III. 

Of  the  distinction  between  the  powers  of  the  government  of  Great 
Britain ,  and  the  powers  of  the  government  of  Pennsylvaniar 
and  the  consequent  inapplicability  of  decisions  in  England 
in  relation  to  Corporations  there,  to  Corporations  here. 

As  our  decisions  in  relation  to  Corporations  are  principally  foun¬ 
ded  upon  the  decisions  of  the  common  .law  Courts  of  England,  it  will 
be  well  to  examine  into  the  origin  or  creation  of  Corporations,  both 
in  England  and  these  United  States,  to  enable  us  to  judge  of  the  fit¬ 
ness  of  our  being  governed  here  by  the  decisions  there . 

In  order  the  better  to  understand  the  difference  between  Corpo¬ 
rations  in  England  and  the  United  States,  it  is  proper  to  refer  to  the 
different  constitutions  of  government. 

In  England,  it  is  well  known,  the  government  consists  of  King, 
Lords  and  Commons  ;  these  parts  constitute  their  Parliament,  the 
general  powers  of  which  are  thus  defined  by  Blackstone  : 

“  It  (the  Parliament)  hath  sovereign  and  uncontrollable  authority 
in  the  making,  confirming,  enlarging,  restraining,  abrogating,  repeal¬ 
ing,  revising  and  expounding  of  laws  concerning  matters  of  all  pos¬ 
sible  denominations,  ecclesiastical  or  temporal,  civil,  military, 
maritime  or  criminal  ;  this  being  the  place  where  that  absolute,  des¬ 
potic  power,  which  must  in  all  governments  reside  somewhere,  is 
intrusted  by  the  Constitution  of  these  Kingdoms.  All  mischiefs  and 
grievances,  operations  and  remedies,  that  transcend  the  ordinary 
course  of  the  laws,  are  within  the  reach  of  this  extraordinary  tribunal. 
It  can  regulate  or  new  model  the  succession  to  the  Crown.  It  can 
alter  the  established  religion  of  the  land.  It  can  change  and  create 
afresh  even  the  Constitution  of  the  Kingdom,  and  of  Parliament 
themselves.  It  can,  in  short,  do  every  thing  that  is  not  naturally 
impossible,  and  therefore  some  have  not  scrupled  to  call  its  power, 
by  a  figure  rather  too  bold,  the  Omnipotence  of  Parliament.  True 
it  is,  that  what  the  Parliament  doth,  no  authority  upon  earth  can 
undo.” 

Jn  addition  to  these  transcendent  powers  of  Parliament,  of  which 
the  King  is  a  constitutional  part,  the  King  has  separate  powers  and 


14 


prerogatives,  amongst  which  are  the  following  : — Sec.  1st  Black- 
stone,  page  272 — 

“  The  King  is  likewise  the  fountain  of  honor,  of  office  and  of 
privilege.  It  is  impossible  that  government  can  he  maintained  with¬ 
out  a  due  subordination  of  rank  ;  that  the  people  may  know  and  dis¬ 
tinguish  such  as  are  set  over  them,  in  order  to  yield  them  due  respect 
and  obedience.  The  King  is  intrusted  with  the  sole  power  of  con¬ 
ferring  dignities  and  honors.  All  degrees  of  nobility,  of  knighthood 
and  other  titles,  are  received  by  immediate  grant  from  the  Crown. ” 

“For  the  same  reason  that  honors  are  in  the  disposal  of  the  King, 
offices  ought  to  be  so  likewise,  and  as  the  King  may  create  new 
titles,  so  may  he  under  certain  restrictions  create  new  offices.” 

“  Upon  the  same,  or  the  like  reason,  the  King  has  also  the  pre¬ 
rogative  of  conferring  privileges  upon  private  persons,  such  as  gran¬ 
ting  place  or  precedence  to  any  of  his  subjects  as  shall  seem  good  to- 
his  Royal  wisdom — such  as  converting  aliens,  or  persons  born  out  of 
the  King’s  dominions  into  denizens,  whereby  some  very  considerable 
privileges  of  natural  born  subjects  are  conferred  upon  them.” 

“  Such  also  is  the  prerogative  of  every  Corporation,  whereby  a 
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number  of  private  persons  are  united  and  knit  together ,  and  en¬ 
joy  many  liberties ,  powers  and  immunities  in  their  political 
capacity ,  which  they  were  entirely  incapable  of  in  their  natural .” 

These  are  the  powers  of  the  British  Parliament,  and  these  among 
many  others,  are  the  prerogatives  of  the  British  King.  The  Con¬ 
stitution  of  England  vests  in  the  King  all  the  powers  necessary  to 
constitute  Corporations,  and  he  in  the  exercise  of  his  prerogatives, 
when  he  creates  a  Corporation  only  diminishes  his  kingly  power;  for 
it  is  gravely  said,  that  the  same  identical  franchise  that  has  been 
before  granted  to  one,  cannot  be  bestowed  on  another,  the  people  are 
not  thereby  divested  of  any  power  j  for  by  the  theory  of  their  gov¬ 
ernment  they  are  completely  divested  of  all  the  rights  which  the 
King,  by  the  charter,  vests  in  a  Corporation.  The  King  is  the  great 
store  house  of  franchises,  where  all  these  rights  which  originally  be¬ 
longed  to  the  people,  are  by  the  Constitution  concentrated,  and  he 
doles  them  out  at  his  pleasure. 

It  is  from  these  powers,  and  these  prerogatives,  that  Corporations 
spring  in  England.  Now  turn  to  the  government  of  Pennsylvania. 
The  first  great  fundamental  and  distinctive  foundation  of  which  is. 


**  That  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority,  and  instituted  for  their  peace,  safety 
and  happiness.  For  the  advancement  of  those  ends,  they  have  at  all 
times  an  unalienable  and  indefeasible  right  to  alter,  reform,  or  abol¬ 
ish  their  government  in  such  manner  as  they  may  think  proper. 99 

Do  you  enquire  for  the  place  where  that  absolute  despotic  power 
which  must  in  all  governments  reside  somewhere,  is  intrusted  in 
Pennsylvania  ?  Look  at  the  9th  article  of  the  Constitution — which 
declares  that  every  thing  in  that  article  is  excepted  out  of  the  general 
powers  of  government,  and  shall  forever  remain  inviolate.  There 
you  will  find  that  the  sovereign  power  belongs  to*  and  is  reserved  to 
the  people.  And  that  all  the  powers  delegated  to  the  government, 
may  be  resumed  by  the  people  when  they  may  think  proper.  Of 
this  sovereign  power,  the  people  have  by  the  Constitution  delegated 
a  portion  to  the  government  established  by  that  Constitution.  They 
vested  the  legislative  power  of  the  commonwealth  in  the  General 
Assembly,  other  powers  in  the  Governor  and  in  the  Courts,  but  in 
no  case  did  the  people  divest  themselves  of  more  power  than  was 
required  to  clothe  the  branches  of  the  government  with  the  means  of 
executing  the  trusts  reposed  in  them,  and  in  no  case  did  they  give 
a  power  to  the  legislature  by  which  that  body  can  constitutionally 
divest  itself  of  any  ot  the  powers  of  government  delegated  to  it. 

In  England,  it  may  with  truth  be  said,  all  power  of  the  people  is 
in  the  King  and  Parliament.  This  power  controls  and  regulates, 
and  is  essentially  paramount  to  the  political  rights  of  the  people.  In 
Pennsylvania,  the  power  which  in  England  is  vested  in  the  King 
and  Parliament,  is  by  the  Constitution  partly  vested  in  the  General 
Assembly  and  partly  retained  by  the  people.  For  instance — the 
Parliament  in  England  can  regulate  or  new  model  the  succession  to 
the  Crown.  In  Pennsylvania,  the  power  to  change  the  manner  and 
time  of  electing  a  Governor  is  reserved  to  the  people.  The  Parlia¬ 
ment  of  England  can  alter  the  established  religion  of  the  land.  In 
Pennsylvania,  it  is  a  fundamental  law,  that  no  human  authority  can 
in  any  case  whatever,  control  or  interfere  with  the  rights  of  consci¬ 
ence,  and  no  preference  shall  ever  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship.  The  Parliament  of  England 
can  change  and  create  afresh  the  Constitution  of  the  Kingdom.  In 
Pennsylvania,  the  people  have  at  all  times  “  an  unalienable  and  inde- 
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feasible  right  to  alter,  reform,  or  abolish  their  government  in  such 
manner  as  they  may  think  proper. 

It  is  a  principle  in  the  English  Constitution,  that  government 
cannot  be  maintained  without  a  due  subordination  of  rank,  and  the 
King  is  entrusted  with  the  sole  power  of  conferring  dignities  and 
honors — all  degrees  of  nobility,  of  knighthood  and  other  titles,  are 
received  by  immediate  grant  from  the  Crown.  In  Pennsylvania, 
the  legislature  shall  not  grant  any  title  of  nobility  or  hereditary  dis¬ 
tinction,  nor  create  any  office,  the  appointments  of  which  shall  be  for 
a  longer  time  than  during  good  behaviour. 

In  England,  the  King  has  also  the  prerogative  of  confirming  pri¬ 
vileges  upon  private  persons,  such  as  granting  place  or  precedence 
to  an)'  of  his  subjects,  as  shall  seem  good  to  his  Royal  wisdom.  Such 
is  the  prerogative  of  .erecting  Corporations,  whereby  a  number  of 
private  persons  are  united  and  knit  together,  and  enjoy  many  liber¬ 
ties,  powers  and  immunities  in  their  political  capacity,  which  they 
were  utterly  incapable  of  in  their  natural.'  In  Pennsylvania,  it  is  a 
fundamental  maxim  of  the  government,  “that  all  men  are  born  free 
and  independent.” 

From  these  leading  and  essential  distinctions  between  our  gov¬ 
ernment  and  the  government  of  England,  it  follows  that  many  grants 
by  the  King,  of  Corporate  franchises,  may  be  legal  in  England,  which 
when  made  by  the  legislature  of  Pennsylvania,  would  be  merely 
void,  or  subject  to  legislative  control.  A  grant  by  the  legislature  of 
a  subject  matter  within  their  power,  may  be  a  contract,  and  binding, 
but  a  grant  which  includes  rights  and  powers  reserved  by  the  Con¬ 
stitution  to  the  people,  or  constituting  powers  of  the  government, 
cannot  be  sustained.  All  political  power  is  under  their  immediate 
control,  and  all  grants  concerning  this  power  are  subject  to  their  re¬ 
vision  and  repeal.  Hence  the  doctrine  derived  from  British  deci¬ 
sions,  that  the  rights  of  private  Corporations  are  contracts  between 
the  government  and  the  Corporators,  which  the  legislature  has  no 
constitutional  power  to  repeal,  cannot  be  admitted  to  the  full  extent 
in  which  it  has  been  sanctioned  in  England.  The  public  good  is 
paramount  to  the  rights  of  individuals  and  of  Corporations,  and  when 
these  rights  and  the  public  good  conflict,  the  latter  must  predomi¬ 
nate. 


A  PENNSYLVANIAN. 
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TO  THE  PEOPLE  OF  PENNSYLVANIA. 


LETTER  IV. 

Showing  ihe  class  of  Corporations  to  which  the  Bank  of  the  Uni¬ 
ted  States,  incorporated  by  the  legislature  of  Pennsylvania , 
in  1836,  belongs. —  That  it  is  an  aggregate  civil  Corporation 
public ,  in  its  character  and  objects ,  and  vested  with  great 
political  power . 

In  order  to  determine  to  what  class  of  Corporations  the  Bank 
A  incorporated  by  the  act  of  the  18th  February,  1836,  by  the  name 
and  style  of  the  President,  Directors  and  Company  of  the  Bank  of 
the  United  States  belongs,  it  is  only  necessary  to  refer  to  the  terms 
of  the  charter. 

It  provides  that  the  stockholders  of  the  Bank  of  the  United  States, 
excepting  the  United  States  and  the  Treasurer  of  the  United  States, 
and  such  other  persons  as  may  become  stockholders  agreeably  to  the 
by-laws  made  for  that  purpose,  to  an  amount  not  exceeding  in  the 
whole  thirty-five  millions  of  dollars,  their  successors  and  assigns  shall 
be  created  a  Corporation  and  body  politic,  by  the  name  and  style  of 
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the  President,  Directors  and  Company  of  the  Bank  of  the  United 
States,  to  continue  until  the  3d  day  of  March,  1866. 

Amongst  the  prominent  powers  of  this  Corporation  are  the  fol¬ 
lowing  : 

1st.  It  is  authorized  tapurchase,  hold,  sell  and  convey  such  lands, 
tenements  and  hereditaments,  as  shall  be  requisite  for  its  immediate 
accommodation  in  transacting  its  business.  And  such  as  shall  have 
been  mortgaged  to  it  by  way  of  security,  or  conveyed  to  it  in  satis¬ 
faction  of  debts  previously  contracted  in  the  course  of  ils  dealings  ; 
and  such  as  shall  be  purchased  by  it  at  sales,  upon  judgments  which 
shall  have  been  obtained  for  debts  due  to  the  Bank  ;  and  such  as  shall 
be  purchased  by  it  for  the  purpose  of  securing  debts  due  to  the  Bank. 
It  is  also  authorized  to  purchase,  hold,  sell  and  convey,  any  real 
estate  belonging  to  the  late  Bank  of  the  United  States. 

2d.  It  is  authorized  to  purchase,  hold  and  sell  its  own  stock, 
Treasury  notes  and  public  stocks  created  by  the  government  of  the 
United  States,  and  of  this  State,  and  sfock  of,  or  loans  to,  any  of  the 
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incorporated  Companies  of  this  State,  for  the  construction  and  im¬ 
provement  of  roads,  bridges,  canal  or  inland  navigation,  and  other 
stocks  which  may  be  bona  fide  pledged  as  security  for  debts  to  the 
Bank  and  not  duly  redeemed.  It  is  further  authorized  to  purchase, 
hold  and  sell,  any  Bank  stock .  It  is  authorized  to  make  loans  at  a 
discount  of  one  half  of  one  per  cent,  for  thirty  days. 

It  is  authorized  to  issue  Bank  notes  of  all  denominations,  from 
ten  dollars  upwards,  to  an  amount  equal  to  the  capital  actually  paid 
in.  It  is  authorized  to  contract  debts  to  any  amount  by  receiving 
deposits  ;  in  addition  to  which  it  is  authorized  to  contract  debts  equal 
to  double  the  amount  of  stock  actually  paid  in.* 

For  these  enormous  powers  and  privileges,  the  Bank  of  the  Uni¬ 
ted  States  has  paid,  and  has  agreed  to  pay  into  the  Treasury  of  the 
State,  a  large  sum  of  money.  And  this  proceeding  is  called  a  con¬ 
tract,  by  which  it  is  said  the  people  of  Pennsylvania  are  bound. 
That  under  the  Constitution  of  Pennsylvania,  the  legislature  had 
authority  to  make  this  contract,  vesting  in  the  Corporation  all  the 
powers,  rights  and  privileges  contained  in  the  charter,  and  that  by 
the  Constitution  of  the  United  States  this  contract  is  confirmed  and 
made  absolute. 

In  the  examination  of  this  question,  it  is  proposed  to  examine, 

1st.  To  what  class  of  Corporations  does  the  Bank  of  the  United 
States  belong  ? 

2d.  Whether  it  is  a  private  Corporation  or  a  public  Institution  ? 

First,  then,  to  what  class  of  Corporations  does  the  Bank  of  the 
United  States  belong  ? 

The  Corporation  consists  of  those  persons  who  were  stockholders 
of  the  Bank  of  the  United  States,  on  the  18th  February,  1836,  and 
such  other  persons  as  may  become  stockholders  agreeably  to  the  by¬ 
laws  of  the  institution.  Aggregate  Corporations  consist  of  many 
persons  united  together  into  one  society — it  follows  that  the  Bank  of 
the  United  States  is  an  aggregate  Corporation. 

As  ecclesiastical  Corpoiations  consist  entirely  of  spiritual  persons,  it 
is  plain  that  the  Bank  is  a  lay  Corporation. 

Lay  Corporations  are  of  two  sorts,  eleemosynary  and  civil, — 
eleemosynary  are  such  as  are  constituted  for  the  perpetual  distribu- 

*  By  the  charter  granted  by  Congress  on  10th  April,  1816,  to  the  Bank  of  the 
United  States,  it  was  authorized  to  contract  debts  only  to  the  amount  of  $35,000,000, 
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tion  of  the  free  alms,  or  bounty  of  the  founder  of  them,  to  such  per¬ 
sons  as  he  has  directed,  of  course  the  Bank  is  not  of  the  eleemosynary 
sort. 

Civil  lay  Corporations  are  such  as  are  erected  for  a  variety  of 
temporal  purposes — it  follows  that  the  Bank  of  the  United  States  is 
an  aggregate  civil  lay  Corporation — thus  far,  it  is  presumed  all  will 
agree. 

The  second  question  for  consideration,  is,  whether  the  Bank  of 
the  United  States  as  incorporated  by  the  legislature  of  Pennsylvania 
on  the  13th  of  February,  1836,  is  a  public  or  private  institution. 

That  the  sums  paid  by  the  stockholders  into  the  coffers  of  the 
Bank  are  private  funds,  no  one  will  deny  ;  but  the  source  from  which 
the  funds  of  an  institution  are  drawn,  does  not  determine  its  char¬ 
acter. 

If  the  legislature  were  to  pass  an  act  vesting  in  the  directors  of 
the  Bank  of  the  United  States,  or  in  any  other  individuals  or  indi¬ 
vidual,  the  power  to  make  rules  and  regulations  from  time  to  time, 
for  the  government  of  the  community,  fixing  the  amount  and  kind 
of  circulating  medium  for  any  given  time,  say  thirty,  or  fifty,  or  an 
hundred  years,  this  political  power  would  undoubtedly  be  under  the 
control  of  any  subsequent  legislature,  notwithstanding  any  contract  or 
supposed  contract,  made  in  relation  to  it,  even  if  the  right  had  been 
purchased  for  a  valuable  consideration  ;  and  if  the  abstract  political 
power  connected  with  the  grant  in  the  charter  to  the  Bank  of  the 
United  States,  could  not  be  vested  under  our  form  of  government, 
separately  from  the  funds  invested  by  the  stockholders,  it  follows  that 
it  cannot  be  vested  in  connexion  with  these  funds.  Judge  Marshall, 
in  the  opinion  of  the  Court  in  the  Dartmouth  College  case,  4  Whea¬ 
ton,  629,  says,  “  If  the  act  of  incorporation  be  a  grant  of  politi¬ 
cal  power ,  the  subject  is  one  in  which  the  legislature  of  the  State 
may  act  according  to  its  own  judgment,  unrestrained  by  any  limi¬ 
tation  of  its  power  imposed  by  the  Constitution  of  the  United 
States  f — it  follows  that  the  funds  of  an  institution  may  be  purely 
private,  and  out  of  legislative  control ;  but  if  the  application  of  the 
funds,  and  the  objects  of  the  institution  be  public,  and  involve  political 
power,  it  must  necessarily,  from  the  nature  of  our  government  and 
the  decision  of  the  Court,  be  under  legislative  control. 
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The  next  question  to  be  examined,  is, — Do  the  objects  of  the 
Bank  of  the  United  States,  as  incorporated  by  the  legislature  of 
Pennsylvania,  stamp  upon  that  institution  a  character  different  from 
a  private  Corporation  ?  Are  the  directors  invested  with  any  portion 
of  political  power,  and  performing  duties  which  flow  from  the  sove¬ 
reign  authority? 

In  order  the  better  to  understand  the  character,  nature  and  ob¬ 
jects  of  the  charter  granted  to  the  Bank  by  the  legislature  of  Penn¬ 
sylvania,  it  is  proper  to  remark,  that  this  charter  does  not  differ  in 
its  essential  features  from  the  charter  granted  by  the  Congress  to  the 
Bank  of  the  United  States,  by  act  of  the  10th  April,  1S16.  Nor 
does  it  vary  materially  from  the  plan  of  a  National  Bank,  submitted 
by  Alexander  Hamilton,  the  Secretary  of  the  Treasury,  in  his  cele¬ 
brated  report  to  Congress,  of  the  13th  December,  1790.  It  is  true, 
the  charter  granted  by  Pennsylvania  does  not  in  terms  give  to  the 
Bank  power  to  establish  branches  out  of  the  State  of  Pennsylvania, 
though  it  is  evident  that  it  contemplates  the  establishment  of  offices 
in  the  nature  of  branches,  for  it  provides  that  the  rate  of  discount  at 
which  loans  may  be  made  by  the  Bank  within  this  commonwealth , 
shall  not  exceed  one  half  of  one  per  centum  for  thirty  days,  which 
plainly  indicates  that  its  discounts  are  not  limited  to  this  State.  But 
there  are  two  important  powers  vested  by  the  charter  granted  by 
Pennsylvania,  which  were  not  contained  in  the  charter  granted  by 
Congress,  nor  in  the  plan  submitted  by  Mr.  Hamilton. 

1st.  In  Mr.  Hamilton’s  plan,  it  was  provided  that  the  totality  of 
the  debts  of  the  Bank,  whether  by  bond,  bill,  note  or  other  contract, 
credits  for  deposits  excepted,  should  never  exceed  the  amount  of  its 
capital  stock.  The  eighth  article  of  the  charter  by  Congress,  pro¬ 
vides  that  the  total  amount  of  debts  which  the  Corporation  shall  at 
any  time  owe,  whether  by 'bond,  bill,  note  or  other  contract,  over  and 
above  the  debts  due  for  money  deposited,  shall  not  exceed  the  sum 
of  thirty-live  millions  of  dollars. 

But  the  seventh  article  of  the  charter  granted  by  Pennsylvania, 
provides  that  the  total  amount  of  debts  which  the  Corporation  may 
at  any  time  owe,  whether  by  bond,  note  or  other  contract,  excepting 
the  amount  of  money  due  to  depositors,  shall  not  at  any  time  exceed 
double  the  amount  of  capital  stock  actually  paid  in.  The  stock  of 
the  Bank  is  35  millions  of  dollars,  henae  it  follow*  that  the  debts  of 
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the  institution  created  by  Pennsylvania  may  amount  to  70  millions 
of  dollars. 

2d.  By  the  plan  proposed  by  Mr.  Hamilton,  it  was  provided  that 
the  Bank  should  trade  in  nothing  except  bills  of  exchange,  gold,  and 
silver  bullion,  or  in  the  sale  of  goods  pledged  for  money  lent.  The 
ninth  article  of  the  charter  granted  by  Congress,  provides  that  the 
Corporation  shall  not  directly  or  indirectly  deal,  or  trade  in  any 
thing,  except  bills  of  exchange,  gold,  or  silver  bullion,  or  in  the  sale 
of  goods  really  and  truly  pledged  for  money  lent,  and  not  redeemed 
in  due  time,  or  goods  which  shall  be  the  proceeds  of  its  lands.  It 
shall  not  be  at  liberly  to  purchase  any  public  debt  whatever.  The 
charter  granted  by  Pennsylvania,  prohibits  the  Bank  from  dealing 
or  trading,  directly  or  indirectly,  in  any  thing,  except  bills  of  ex¬ 
change,  gold,  and  silver  bullion,  or  in  the  sale  of  goods  really  and 
truly  pledged  for  money  lent  and  not  redeemed  in  due  time,  or  goods 
which  shall  be  the  proceeds  of  its  lands.  And  it  authorizes  the 
Bank  to  purchase  its  own  stocky  Treasury  notes ,  or  public  stocks 
created  by  the  government  of  the  United  States,  or  of  this  State , 
or  stock  of,  or  loans  to,  any  of  the  incorporated  companies  of  this 
State  for  the  construction  and  improvement  of  roads,  bridges,  ca¬ 
nal  or  inland  navigation,  or  other  stocks  which  may  be  bona  fide 
pledged  as  security  for  debts  to  the  Bank,  and  not  duly  redeemed; 
and  also,  to  purchase  and  hold  ANY  BANK  STOCK. 

Mr.  Hamilton’s  report,  and  the  charter  by  Congress,  provided 
that  the  Bank  should  not  take  more  than  at  the  rate  of  six  per  cent, 
per  annum  upon  its  loans  or  discounts  ;  but  the  charter  granted  by 
the  legislature  of  Pennsylvania,  authorizes  the  Bank  to  take  six  per 
cent,  upon  its  loans  or  discounts  for  360  days,  although  our  act  of 
assembly  of  the  2d  March,  1723,  which  is  binding  upon  the  people 
generally,  says,  “  no  person  shall,  directly  or  indirectly,  for  any 
bonds  or  contracts,  to  be  made  after  the  publication  of  this  act,  take 
for  the  loan  or  use  of  money,  or  any  other  commodities,  above  the 
value  of  six  pounds  for  the  forbearance  of  one  hundred  pounds,  or 
the  value  thereof,  for  one  year — and  so  proportionally  for  a  greater 
or  lesser  sum.”  Hence  it  is  perceived  that  the  charter  granted  by 
the  legislature  of  Pennsylvania  to  the  Bank  of  the  United  States,  on 
the  18th  February,  1836,  attempts  to  vest  in  that  institution  not  on¬ 
ly  all  the  essential  powers  in  the  plan  of  a  National  Bank  submitted 
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by  Mr.  Hamilton  to  Congress,  on  the  13th  December  1790,  and  the 
powers  granted  in  the  act  of  Congress  establishing  the  Bank  of  the 
United  States  ;  but  in  addition,  the  power  of  creating  debts,  to  the 
enormous  amount  of  35  millions  of  dollars  more  than  was  authorized 
by  Mr.  Hamilton’s  report,  or  the  act  of  Congress  ;  and  also,  the  pow* 
er  to  deal  in  its  own  stock,  in  the  public  stocks  of  the  United  States, 
and  of  this  State,  in  the  stocks  of  all  incorporations  for  internal  im¬ 
provements  in  this  State — in  all  other  stocks  which  may  be  given 
in  pledge  to  the  Bank,  and  in  all  Bank  stocks  ;  which  power  is 
expressly  prohibited,  both  in  Mr.  Hamilton’s  report  and  in  the  charter 
granted  by  Congress.  And  further,  the  charter  granted  by  Penn¬ 
sylvania  authorizes  the  Bank  to  take  six  per  cent,  upon  loans  or  dis¬ 
counts,  for  360  days.  While  by  the  act  of  Congress  and  Mr.  Ham¬ 
ilton’s  report,  the  Bank  is  prohibited  from  taking  more  than  six  per 
cent,  per  annum  upon  its  loans  or  discounts.  Which  is  also  the 
general  law  of  Pennsylvania,  and  has  been  the  uniform  rule  in  this 
State  in  the  transactions  of  men,  for  one  hundred  and  thirteen  years. 
Keeping  these  powers,  in  addition  to  those  of  the  National  Bank, 
steadily  in  view,  the  character  of  the  institution  whether  public  or 
private,  whether  the  incorporation  be  a  grant  of  political  power  and 
creates  a  civil  institution,  in  which,  in  the  words  of  Judge  Marshall, 
the  legislature  of  the  State  may  act  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its  power  imposed  by  the  Constitu¬ 
tion  of  the  United  States,  will  be  best  determined  by  reference  to  the 
opinions  of  those  by  whom  the  Bank,  as  a  national  institution,  was 
proposed  and  advocated,  and  to  the  power  vested  in  it. 

Mr.  Hamilton,  in  his  celebrated  report  upon  a  National  Bank, 
in  order  to  prove  that  foreigners  ought  to  be  excluded  from  the  con¬ 
trol  of  the  institution,  says,  “  It  is  to  be  considered  that  such  a 
Bank  is  not  a  mere  matter  of  private  prophrty,  but  a  poli¬ 
tical  MACHINE,  OF  THE  GREATEST  IMPORTANCE  TO  THE  STATE.” 

Indeed,  the  whole  tenor  of  that  report  proves  that  the  powers 
intended  to  be  delegated  to  the  Bank,  were  political  powers  of  im¬ 
mense  magnitude,  and  that  the  institution  was  to  be  a  civil  institution 
to  be  employed  in  the  administration  of  the  government.  Mr. 
M’Duffie,  in  his  report  of  the  committee  of  ways  and  means,  to 
whom  was  referred  so  much  of  the  message  of  the  President  as  re¬ 
lates  to  the  Bank  of  the  United  States,  read  in  Congress,  April  13th, 
1830,  says, — 
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u  There  are  few  subjects  having  reference  to  the  policy  of  an  es¬ 
tablished  government  so  vitally  connected  with  the  health  of  the 
body  politic,  or  in  which  the  pecuniary  interests  of  society  are  so 
extensively  and  deeply  involved.  No  one  of  the  attributes  of  sov¬ 
ereignty  connects  with  it  a  more  solemn  responsibility,  or  calls  in 
requisition  a  higher  degree  of  wisdom,  than  the  power  of  regulating 
the  common  currency,  and  thus  fixing  the  general  standard  of  value 
for  a  great  commercial  community. 99 

He  then  proceeds  to  shew,  that  the  Bank  of  the  United  States, 
incorporated  in  IS  16,  is  a  natural  and  appropriate  means  of  executing 
the  powers  vested  in  the  federal  government  of  regulating  the  com¬ 
mon  currency  :  thus  confirming  in  the  strongest  possible  terms,  the 
declaration  of  Mr.  Hamilton,  that  the  Bank  is  a  political  machine  of 
the  greatest  importance  in  the  State . 

Mr.  M’Duffie,  in  the  same  report,  in  order  to  prove  the  inexpe¬ 
diency  of  establishing  a  National  Bank,  founded  on  the  credit  of 
the  government  and  its  revenues ,  and  its  dangerous  tendencies,  de¬ 
tails  the  enormous  power  which  such  a  National  Bank  would  add  to 
the  administration  ;  in  glowing  terms  he  says,  i(  the  patronage  result¬ 
ing  from  the  appointment  of  the  agents  to  be  employed  in  the  insti¬ 
tution,  great  as  it  would  doubtless  be,  would  be  insignificant  and 
harmless,  when  compared  to  that  which  would  result  from  the  dis¬ 
pensation  of  Bank  accommodations  to  the  standing  amount  of  at  least 
50  millions  of  dollars.  (The  charter  granted  by  Pennsylvania,  au¬ 
thorizes  the  Bank  to  extend  its  accommodations  to  seventy  millions 
of  dollars.)  The  mind  almost  instinctively  shrinks  from  the  con¬ 
templation  of  an  idea,  so  ominous  to  the  purity  of  the  government 
and  the  liberties  of  the  people.  No  government  of  which  the  com¬ 
mittee  have  any  knowledge,  except,  perhaps,  the  despotism  of  Rus¬ 
sia,  was  ever  invested  with  a  patronage  at  once  so  prodigious  in  its 
influence,  and  so  dangerous  in  its  character.  In  the  most  desperate 
financial  extremities,  no  other  European  government  has  ventured 
upon  an  experiment  so  perilous.  If  the  whole  patronage  of  the  En¬ 
glish  monarchy  were  concentrated  in  the  hands  of  the  American 
executive,  it  may  well  be  doubted  whether  the  public  liberty  would 
be  so  much  endangered  by  it,  as  it  would  by  this  vast  pecuniary 
machine,  which  would  place  in  the  hands  of  every  administration  fifty 
millions  of  dollars,  as  a  fund  for  rewarding  political  partizans.” 
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If  this  power,  in  the  hands  of  the  government  of  the  United 
States,  would  be  thus  dangerous  to  the  liberties  of  the  Union,  is  it 
less  dangerous  to  the  liberties  of  Pennsylvania  when  vested  in  an 
irresponsible  Corporation  !  !  !  It  will  be  said  that  a  Corporation  ha* 
no  motive  for  exercising  the  tremendous  power  which  It  has  ;  but 
can  it  be  denied,  that  if  its  interests  or  its  ambition,  require  the  use 
of  these  powers  they  may  not  be  exercised  ?  But  the  only  object  at 
present,  is  to  prove  that  they  exist  in  the  Corporation. 

It  seems  useless  to  add  any  further  proofs  to  establish  the  fact, 
that  the  charter  granted  by  the  legislature  of  Pennsylvania  to  the 
Bank  of  the  United  States,  contains  grants  of  essential  sovereignty 
of  immense  political  power.  This  Bank,  with  its  capital  of  35  "mil¬ 
lions  of  dollars,  has,  from  the  nature  of  our  banking  institutions,  the 
absolute  control  of  the  currency  of  the  State — and  it  may  contract  or 
expand  its  issues,  and  thereby  compel  all  the  Banks  of  the  State  to 
contract  and  expand  their  issues  without  any  control,  and  thus 
“  exercise,  (in  the  language  of  the  report  of  the  committee  of  ways 
and  means)  a  more  dangerous  and  despotic  power  over  the  property 
of  the  community  than  was  ever  exercised  by  the  most  absolute 
government.  In  such  a  State  of  things,  every  man  in  the  community 
holds  his  property  at  the  mercy  of  a  money  making  Corporation, 
which  has  a  decided  interest  to  abuse  its  power.,, 

“By  a  course  of  liberal  discounts  and  excessive  issues,  tor  a  few 
years,  followed  by  a  sudden  calling  in  of  their  debts  and  contraction 
of  their  issues,  they  would  have  the  power  of  transferring  the  pro¬ 
perty  of  their  debtors  to  themselves  almost  without  limit.  Debts 
contracted  when  their  discounts  were  liberal,  and  the  currency  of 
course  depreciated,  would  be  collected  when  their  discounts  were 
almost  suspended,  and  the  currency  of  course  unnaturally  apprecia¬ 
ted  ;  and  in  this  way,  the  property  of  the  community  might  pass 
under  the  hammer,  from  its  rightful  owners  to  the  Bank,  for  less 
than  one  half  of  its  intrinsic  value.” 

These  are  the  terms  in  which  Mr.  M’Duffie,  the  champion  of  the 
Bank,  pourtrays  the  banking  power  over  the  currency,  which  the 
legislature  of  Pennsylvania  has  vested  in  the  Bank  of  the  United 
States. 

That  this  right  to  regulate  and  control  the  currency  is  an  essen¬ 
tial  prerogative  of  every  well  regulated  government,  and  consequently 
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under  the  control  of  the  people,  under  the  Constitution  of  Pennsyl¬ 
vania,  is  manifest  from  what  has  already  been  said. 

It  may,  however  not  be  unprofitable  to  add  further  proofs. — 
Blackstone,  in  vol.  1,  page  21 6,  when  treating  of  the  prerogatives 
of  the  King,  under  the  British  Constitution,  says,  6i  as  money  is  the 
medium  of  commerce  it  is  the  King’s  prerogative,  as  the  arbiter  of 
domestic  commerce,  to  give  it  authority  or  make  it  current.  Money 
is  an  universal  medium,  or  common  standard,  by  comparison  with 
which  the  value  of  all  merchandize  may  be  ascertained  ;  or  it  is  a 
sign  which  represents  the  respective  values  of  all  commodities.” 

Who  will  say,  that  by  the  charter  of  the  Bank  of  the  United 
States,  it  has  not  the  power  in  Pennsylvania,  to  regulate  and  control, 
to  increase  and  diminish  this  universal  medium,  and  that  to  it  is  given 
this  important  function  of  sovereignty. 

Again,  by  the  Constitution  of  the  United  States  the  power  to  coin 
money  is  vested  in  Congress.  This  power,  as  is  admitted  by  the 
best  expounders  of  the  Constitution,  includes  the  power  to  regulate 
the  currency,  and  hence  the  powers  over  the  currency  exercised  by 
separate  States,  by  establishing  banking  institutions,  have  been  re¬ 
garded  by  many  as  an  invasion  of  the  legitimate  powers  of  Con¬ 
gress. 

But  the  universal  practice  of  the  States  has  settled  this  question. 
And  this  function  of  regulating  the  currency,  may  now  be  said  to 
belong  to  the  States,  at  all  events,  until  the  Congress,  if  they  have  the 
power,  interferes.  Although  they  have  not  the  right  to  coin  money, 
yet  they  have  the  power,  as  an  essential  prerogative  of  their  respec¬ 
tive  State  governments,  to  regulate  the  currency  by  means  of  Bank 
issues.  And  this  power  is  a  purely  political  power,  essential  to  State 
sovereignty. 

From  these  views  it  is  most  manifest,  that  the  objects  of  the  Bank 
of  the  United  States,  as  incorporated  by  the  legislature  of  Pennsyl-  _ 
vania,  stamp  upon  that  institution  the  character  of  a  public  Corpora¬ 
tion,  and  that  the  directors  are  invested  with  a  very  large  portion  of 
political  power,  and  perform  duties  which  flow  from  the  sovereign 
authority. 

Judge  Marshall,  in  the  Dartmouth  College  case,  4  Wheaton,  629, 
says,  “If  the  act  of  incorporation  be  a  grant  of political  power , 
if  it  create  a  civil  institution  to  be  employed  in  the  administration 
of  the  government ,  the  subject  is  one  in  which  the  legislature  of 
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the  State  may  act  according  to  its  own  judgment ,  unrestrained 
by  any  limitation  of  its  power  imposed  by  the  Constitution  of  the 
United  States. 99 

Again, —  The  right  of  the  legislature  to  control  an  institution 
exercising  political  power ,  is  neither  increased  nor  diminished  by 
an  act  of  incorporation.  If  the  powers  exercised  by  the  Bank  of 
the  United  States  under  its  charter,  were  exercised  without  a  char¬ 
ter,  no  one  will  deny  that  the  legislature  would  have  the  power  to 
control,  regulate  or  suspend  its  operations.  Judge  Marshall,  in  the 
same  opinion,  4  Wheaton,  638,  says,  “  The  character  of  civil  insti¬ 
tutions  does  not  grow  out  of  their  incorporation ,  but  out  of  the 
manner  in  which  they  are  formed  and  the  objects  for  which  they 
are  created.  The  right  to  change  them  is  not  founded  on  their 
being  incorporated ,  but  on  their  being  the  instruments  of  govern¬ 
ment,  created  for  its  purposes.  The  same  institutions,  created 
for  the  same  objects ,  though  not  incorporated,  would  be  public  in¬ 
stitutions,  and  of  course  be  controllable  by  the  legislature..99 

A  PENNSYLVANIAN, 

TO  THE  PEOPLE  OF  PENNSYLVANIA, 


BETTER  V. 

The  legislature  of  Pennsylvania  has  no  power  under  the  Consti¬ 
tution ,  to  vest  for  any  period  of  time ,  limited  or  unlimited , 
any  portion  of  the  political  power  of  that  body ,  in  any  indivi¬ 
dual,  individuals  or  institution ,  so  as  to  remove  it  from  the 
control  of  the  representatives  of  the  people. 

in  addition  to  the  authority  of  the  Supreme  Court  of  the  United 
Stales,  it  can  be  demonstrated  that  there  is  no  power  in  the  legisla¬ 
ture  under  the  Constitution  of  Pennsylvania,  to  make  a  grant  for  any 
given  time  of  f he  political  powers  vested  by  the  charier  of  1836,  in 
the  Bank  of  the  United  States,  and  thus  remove  these  powers  from 
legislative  control. 

Il  has  been  already  shewn,  that  the  Bank  under  the  charter,  has 
political  power  to  an  enormous  extent,  that  it  is  virtually  vested  with 
one  of  the  most  important  functions  of  sovereignty' — that  of  regula¬ 
ting  and  controlling  the  currency  of  the  State. 


By  the  Constitution  of  Pennsylvania,  the  legislative  power  of  the 
commonwealth  is  vested  in  a  General  Assembly,  which  shall  consist 
of  a  Senate  and  House  of  Representatives. 

As  respects  general  legislation,  no  principle  is  better  established 
than  that  the  legislature  is  competent  to  repeal  any  act  which  the 
legislature  is  competent  to  pass ;  and  that  the  legislature  at  one  ses¬ 
sion  cannot  abridge  the  powers  of  the  legislature  at  another  session. 
Upon  this  principle,  all  laws,  all  acts,  which  technically  and  properly 
are  called  laws,  are  made,  altered  or  repealed.  But  there  is  a  class 
of  acts  of  the  legislature,  which  are  denominated  grants;  these  in¬ 
clude  generally,  acts  of  incorporation.  Grants  are  contracts,  and  as 
by  the  Constitution  of  the  United  States,  the  separate  States  are 
prohibited  from  passing  laws  impairing  the  obligation  of  contracts,  it 
is  held  that  these  grants  made  by  the  legislature  at  one  session,  can¬ 
not  be  repealed  at  any  subsequent  session.  This  may  be  true,  when 
the  subject  matter  of  the  grant  has  been  granted  to  the  legislature  by 
the  people,  for  the  purpose  of  being  vested  in  other  bodies  ;  but  it 
cannot,  in  the  nature  of  things  be  true,  when  the  subject  matter  of 
the  grant,  or  the  power  exercised  over  it,  has  not  been  granted  by 
the  people  to  the  legislature,  or  has  been  vested  in  the  legislature  as 
an  essential  prerogative  of  that  branch  of  the  government.  Hence 
these  acts  of  the  legislature  denominated  grants,  may  be  divided  into 
two  classes. 

1st.  Those  which  respect  things  which  are  by  the  Constitution 
granted  to  the  legislature,  and  over  which  they  have  a  permanent 
control;  and  when  the  legislature  at  one  session,  may  be  said  to  have 
power  to  abridge  the  powers  of  the  legislature  at  another  session. 

2d.  Those  which  respect  things  which  belong  to  general  legi  si  il¬ 
lation  ;  and  when  the  legislature  at  one  session,  cannot  abridge  the 
powers  ot  the  legislature  at  another  session. 

First. — Of  grants  of  things  which  the  people  by  the  Constitution 
have  granted  to  the  legislature  at  one  session,  can  abridge  the  power 
of  the  legislature  at  another  session  : 

The  legislature  has  power  over  the  public  domain,  and  all  grants 
of  lands  are  contracts  which  cannot  be  repealed,  although  the  lands 
are  held  subject  to  the  right  of  the  sovereign  power  to  resume  them 
upon  making  just  compensation.  Among  other  powers,  the  legisla¬ 
ture  has  by  the  Constitution  the  general  power  of  reo*ulatin^  and  im- 
proving,  and  constructing  roads,  highways,  ferries,  bridges,  canals. 
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railways,  &c.  In  furtherance  of  the  execution  of  this  power,  wher¬ 
ever  a  turnpike  road  is  required,  or  a  bridge,  canal,  or  other  public 
work  is  to  be  constructed,  the  legislature  instead  of  prosecuting  the 
work  with  the  funds  of  the  State,  engages  the  means  and  services  of 
private  individuals,  or  companies  of  individuals,  to  perform  the  work, 
and  as  a  compensation  grants  a  right  to  take  certain  tolls  from  those 
who  use  the  improvements,  with  other  incidental  rights  and  powers. 
Hence  the  incorporation  of  turnpike  road,  bridge,  canal  and  railway 
companies. 

These  grants  or  contracts,  do  not,  and  cannot  abridge  the  general 
powers  of  legislation  upon  the  subject  of  roads,  canals,  &c. 

The  legislature  had  an  unquestioned  right  to  construct  these 
works  at  the  public  expense,  and  demanding  and  recovering  toll  for 
their  use.  This  right  of  receiving  toll,  and  this  right  only,  is  vested 
in  the  company  by  the  act  of  incorporation.  As  the  legislature  would 
have  the  right  to  alter  the  road,  or  canal,  or  other  improvement,  and 
change  or  abolish  the  tolls,  should  the  public  good  require  it ,  if  the 
work  were  constructed  under  the  direction  of  the  State  and  paid  out 
of  the  public  Treasury,  so  they  have  the  same  right  to  alter  the  im¬ 
provement  or  abolish  the  tolls,  should  the  public  good  require  it,  if 
the  work  is  constructed  by  a  company  under  an  act  of  incorporation, 
but  not  without  compensating  the  company  for  the  public  work  they 
have  made.  Upon  making  this  compensation,  the  state  is  precisely 
in  the  same  position  as  if  the  work  had  been  originally  constructed 
under  the  direction  of  the  public  agents,  and  paid  for  out  of  the  pub¬ 
lic  Treasury.  This  paramount  power  of  the  legislature  cannot  bo 
controlled,  or  made  the  subject  of  a  contract.  Nothing  can  be  more 
fallacious  than  the  doctrine  which  is  inculcated,  that  even  a  purely 
private  Corporation,  acting  under  a  grant  from  the  legislature,  can¬ 
not  be  repealed  if  the  public  good  requires  it !  \S  hat  is  there  in  char¬ 
tered  rights  more  sacred  than  in  other  rights?  A  man  and  his 
forefathers  have,  under  a  grant  from  the  commonwealth  made  fifty 
years  ago,  held  ever  since  the  quiet  possession  of  a  valuable  tract  of 
land,  with  a  mill  power  applied  to  extensive  manufacturing  purposes. 
The  public  good  requires  a  canal  to  be  there  constructed — his  houses 
and  mills  are  erased,  and  his  water  power  and  manufacturing  estab¬ 
lishments  are  destroyed,  and  his  land  is  inundated — he  submits  be¬ 
cause  he  held  his  possession  subject  to  the  rights  of  the  public.  But 
a  petty  Corporation,  exercising  powrers  inimical  to  the  public  good, 
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asserts  that  its  rights  to  do  mischief  are  paramount  to  the  rights  of 
the  public,  which  it  can  exercise  in  defiance  of  the  sovereign  autho* 
rity  ! ! 

Take  a  purely  private  eleemosynary  institution,  such  as  Dart¬ 
mouth  College,  with  private  funds,  incorporated  for  the  purposes  of 
education  generally,  if  its  tendency  is  injurious  to  the  public  the  right 
of  the  legislature  to  repeal  the  charter  cannot  be  questioned  in  this 
enlightened  age,  and  it  is  not  disputed  by  the  Supreme  Court.  If 
such  an  institution,  with  extensive  funds,  incorporated  for  the  gene¬ 
ral  purposes  of  education,  proceeds  to  educate  youth  in  the  principles 
of  Mahomedanism,  or  to  inculcate  doctrines  hostile  to  republican 
government,  or  adverse  to  civil  liberty,  although  it  may  not  be  ame¬ 
nable  to  the  Courts  of  justice  under  the  charter,  yet  the  sovereign 
political  power  of  the  State,  in  the  exercise  of  its  legitimate  authority, 
may  repeal  the  charier  for  its  own  protection.  It  will  not  do  for  the 
Corporation  to  say,  we  have  a  grant  from  your  predecessors  to  do 
mischief — a  grant  is  a  contract,  and  a  contract  cannot  be  violated, 
under  the  Constitution  of  the  United  States.  The  legislative  answer 
is,  the  political  power  of  the  State  to  promote  the  public  good  is  not, 
and  cannot  be  the  subject  of  a  contract,  and  any  attempt  on  the  part 
of  our  predecessors  to  trammel  or  limit  it,  is  merely  void.  Hence 
the  doctrine  assumed  by  some  writers,  and  very  well  expressed  by 
Judge  Reed,  in  the  1st  vol.  of  Pennsylvania  Blackstone,  page  269, 
cannot  be  sustained  to  the  full  extent.  The  sovereign  power  of  the 
legislature  to  legislate  for  the  public  good,  cannot  be  impaired.  Judge 
Reed  says,  “  The  rights  of  private  Corporations  are  based  upon  con¬ 
tracts  between  the  government  and  the  corporators,  which  the  legis¬ 
lature  has  no  Constitutional  power  to  repeal,  impair  or  alter,  against 
the  consent  and  without  the  default  of  the  Corporation,  judicially 
ascertained  and  declared. 99 

This  doctrine  as  has  been  shown  in  a  former  chapter,  is  derived 
from  decisions  made  in  England,  where  the  constitution  of  the  go¬ 
vernment  varies  essentially  from  ours,  and  which  cannot  be  indoc¬ 
trinated  upon  our  system  without  invading  the  sovereignty  of  the 
people  and  impairing  the  fundamental  principles  of  our  government. 

There  is  another  class  of  grants  which  include  general  powers  of 
legislation,  as  these  abridge  the  power  of  the  legislature  at  another 
session — the  grants  do  not  change  the  nature  of  the  act,  but  a  subse¬ 
quent  Legislature  is  as  competent  to  repeal  the  act  as  if  the  power 
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Were  not  coupled  with  a  grant,  these  are  called  public  or  civil  cor¬ 
porations  and  include  all  acts  regulating  the  currency,  fixing  the 
standard  of  weights  and  measures,  &c.  The  first  of  which  is  impli¬ 
edly  and  the  latter  expressly  vested  in  Congress  by  the  constitution 
of  the  United  States,  but  as  these  powers  have  not  been  exercised 
by  Congress,  they  devolve  upon  the  State  Legislatures  and  have  been 
exercised  by  them.  Acts  regulating  the  descent  of  intestates*  es¬ 
tates,  in  short  all  acts  civil  and  criminal  for  promoting  the  general 
welfare.  Now  these  powers  are  not,  and  cannot,  under  our  consti¬ 
tution  be  the  subject  of  a  grant  or  contract  by  the  legislature  at  any 
session,  whereby  the  power  of  the  Legislature,  at  a  subsequent  ses¬ 
sion,  over  the  subject  can  be  abridged.  They  involve  political 
power,  which  is  unalienable  and  indefeasible. 

If  the  Legislature  can  by  contract  vest  in  a  corporation,  for  any 
given  term,  the  power  of  regulating  and  controlling  the  currency, 
they  can  in  the  same  way  vest  in  a  corporation  the  right  to  fix  for  a 
given  time  the  standards  of  weights  and  measures,  or  the  power  to 
levy  and  assess  taxes,  fix  the  rates  of  toll  upon  our  public  improve¬ 
ments  and  farm  the  revenue  of  the  State.  In  their  nature  the 
powers  are  equal,  but  in  their  extent  and  magnitude  that  of  regula¬ 
ting  the  currency  far  transcends  the  others.  As  these  powers  and 
all  the  general  powers  of  legislation,  are  not  the  subject  of  contracts 
by  the  Legislature;  the  fact  that  they  have  been  purchased  for  a 
valuable  consideration,  does  not  and  cannot  impair  the  right  to  alter 
or  repeal  the  laws  at  a  subsequent  session  of  the  Legislature.  They 
are  powers  which  the  people  have  reserved  by  the  constitution  of 
government,  they  are  vested  in  them  and  are  not  capable  of  being 
vested  in  others.  The  rights  of  the  people  are  not  the  subject  of  a 
Legislative  contract.  There  is  a  manifest  distinction  between  the 
exercise  of  a  power  granted  by  the  people  to  the  Legislature,  which 
subsists  and  lives  in  the  Legislature  while  it  endures  under  the  con¬ 
stitution,  and  a  transfer  of  this  Legislative  power,  to  be  exercised 
by  another  body  for  any  given  time  by  which  the  exercise  of  the 
Legislative  power  is  suspended  or  exhausted.  For  the  moment 
such  a  transfer  is  made ,  if  it  can  be  made ,  the  Legislative  power 
is  divested  of  one  of  its  essential  features  and  the  constitution 
of  government  changed — for  instance,  in  the  exercise  of  the  power 
of  the  Legislature  to  fix  the  standard  of  weights  and  measures,  the 
law  passed  for  this  purpose  is  a  law  of  the  land  and  obligatory  upon 
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tlie  citizens  as  long  as  they  choose  to  submit  to  it,  if  they  find  it  in¬ 
convenient  or  burdensome,  they  by  their  representatives  in  the  Leg¬ 
islature  repeal  or  modify  it.  this  is  legitimate  legislation.  But  if 
the  Legislature  grant  the  power  for  thirty  years  to  an  individual  or 
corporation  to  fix  the  standards  of  weights  and  measures,  and  this 
individual  or  corporation  fixes  the  standard  so  as  to  be  inconvenient 
or  burdensome,  the  people  have  no  power  under  the  doctrine  of  not 
impairing  contracts,  to  right  themselves.  This  is  illigitimate  legisla¬ 
tion  and  manifestly  at  war  with  every  principle  of  free  government, 
and  the  contract  so  far  as  respects  the  future  right  of  the  individual 
or  corporation  to  fix  the  standard  in  opposition  to  the  express  will 
of  the  Legislature  is  merely  void.  So  if  the  Legislature,  either  by 
law  or  by  the  canal  commissioners  fixes  the  toll  for  the  use  of  the 
canal  and  railways,  and  they  are  found  to  be  either  oppressive  or  in¬ 
adequate  to  defray  the  cost  of  repairs  or  so  high  as  to  destroy  the 
trade  upon  the  improvements,  &c.,  the  people  by  their  representa¬ 
tives  change  the  tolls  so  as  to  relieve  themselves.  This  is  legitimate 
legislation.  But  if  the  legislature  grant  the  power  for  a  definite  or 
indefinite  period,  they  take  from  themselves  that  which  they  have  no 
power  to  take.  True,  the  tolls  fixed  by  the  agent  or  Corporation, 
might  fie  legal,  for  the  time,  but  the  right  to  alter  them  could  not  he 
impaired. 

So  the  legislature  may  regulate  the  currency  through  the  medium 
of  Corporations — it  ma}’  establish  an  institution  with  ample  powers 
to  control  the  whole  circulating  medium  of  the  State  ;  but  it  cannot 
impair  its  right  under  the  Constitution ,  at  the  same  or  any  subse¬ 
quent  session,  to  alter,  modify  or  repeal  the  powers  of  this  institution. 
If  the  legislature  could,  at  any  session,  thus  divest  itself  of  political 
power  for  a  certain  or  indefinite  period,  it  would  have  a  power  un¬ 
known  to,  and  in  direct  hostility  to  the  Constitution.  The  omnipo¬ 
tent  power  of  the  British  Parliament,  which  can  change  the  Consti¬ 
tution  of  the  kingdom,  might  divest  itself  of  this  power  and  transfer 
the  right  to  change  the  government  elsewhere  ;  but  such  powers  do 
not  belong  to  the  legislature  of  Pennsylvania;  they  are  reserved 
in  express  words..  The  people  have  delegated  to  their  representa¬ 
tives  certain  political  powers,  of  which  they  cannot  divest  themselves, 
— if  they  could  they  would  no  longer  be  representatives  under  the 
Constitution ,  but  creatures  of  their  own  creation. 

If  the  doctrine  that  is  advocated,  that  corporate  grants  are  para- 


mount  to  the  public  good,  and  that  political  powers  may  be  granted 
by  contract  for  any  given  time  is  true,  then  the  whole  character  of 
our  government  is  changed.  The  people  will  not  only  be  told  by 
these  Corporations,  by  these  holders  of  vested  rights,  that  the  legis¬ 
lature  after  the  grant  is  made,  cannot  change  or  vary,  or  repeal  the 
jaw;  but  they  will  teii  the  people  when  assembled  in  convention, 
that  these  grants  are  contracts  under  the  Constitution  of  the  United 
States,  and  protected  by  that  instrument,  and  that  as  they  had  no 
right  by  their  representatives  in  the  legislature,  neither  have  they  any 
right  by  their  representatives  in  convention  to  impair  these  contracts. 
Thus  the  bill  of  rights  will  be  repealed  by  contract.  True,  it  says 
the  people  have  an  unalienable  and  indefeasible  right  to  alter,  reform 
or  abolish  their  government,  but  these  new  Constitutional  Doctors 
say  they  have  only  a  right  to  alter,  reform  or  abolish  such  parts  of 
the  government  as  have  not  by  contract  been  farmed  out  to  Corpo¬ 
rations  and  if  the  legislature  at  any  session  choosed  to  farm  out  all 
the  powers  of  government  in  this  way  to  perpetual  Corporations,  the 
people  will  be  happily  discharged  of  all  the  trouble  of  governing 
themselves.  Such  is  the  legitimate  tendency  of  the  slavish  doctrine 
of  the  supremacy  of  chartered  rights.  A  doctrine  which  requires 
thorough  investigation  before  the  public.  It  has  hitherto  been  in¬ 
trenched  behind  British  decisions,  where,  from  the  nature  of  the 
government,  the  rights  aird  powers  of  Corporations  lessen  Royal  pre¬ 
rogative,  and  whose  decisions  favorable  to  Corporations  are  friendly 
to  civil  liberty.  These  decisions  have  hitherto  been  the  bulwarks  ci 
American  Corporations,  where  their  rights  are  direct  invasions  o‘ 
popular  sovereignty,  and  that  equality  which  is  at  the  foundation  of 
our  government.  The  time  has  arrived  when  these  institutions  must 
be  brought  to  the  face  of  day,  and  examined  in  the  light  of  our  own 
government  and  our  own  principles.  And  examined  in  this  light, 
it  will  be  found,  that  with  the  paramount  powers  claimed  for  them, 
they  are  excrecencies  in  our  republican  forms  which  are  dangerous 
to  liberty  and  the  perpetuity  of  equal  rights.  The  lights  and  pow¬ 
ers  claimed  by  these  Corporations  and  free  government  cannot  sub¬ 
sist  together, — one  or  the  other  must  yield,  and  the  time  has  arrived 
when  this  great  question  must  be  determined. 

A  PENNSYLVANIAN. 


